
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



654 FITCH vs. EEMER ET AL. 

the action in his own name. 1 And after notice to the debtor, of the 
assignment, the assignee's rights become so far fixed that no sub- 
sequent transactions between the assignor and creditor will be 
permitted to affect them, and therefore a release or other discharge 
obtained from the assignor, will be treated as a nullity. 2 In an 
action brought in the name of the assignor, to enforce the contract, 
the assignee is the only party actually interested, and the assignor 
has no real rights whatever. He cannot interfere with the pro- 
gress of the suit, nor prevent judgment being entered for the 
plaintiff, and the actual dismissal of the suit by him will be no 
bar to a subsequent action, 3 nor will the court permit such discon- 
tinuance to be effected by him. 4 And the defendant in any action 
may set-off any debts due from the plaintiff to third persons, which 
have been assigned to him, whether those debts are simple contract 
debts, or evidenced by sealed instruments. 5 In short, the old rule, 
good in times past, but the reason for which has now passed away, 
is nothing but a shadow of its former self, the substance of which is 
entirely departed. 6 



RECENT AMERICAN DECISIONS. 

In the Circuit Court of the United States, for the District of 
Michigan. July Term, 1860. 

JOSHUA FITCH VS. LAWRENCE REMEB ET Air. 

1. A mortgage was executed to secure to the plaintiff a loan for two thousand dol- 
lars on real estate in Michigan, with ten per cent, interest, payable semi-annu- 
ally, in New York ; the loan to be paid in six years. 

1 Mowry vs. Todd, 12 Mass. 281 ; Crocker vs. Whiting, 10 Mass. 316. 
' Andrews vs. Beecher, 1 Johns. Cases, 411 ; Littlefield vs. Story, 3 Johns. 426 ; 
Legh vs. Legh, 1 Bos. & Pull. 447; Raymond vs. Squire, 11 Johns. 47. 

3 Mandeville vs. Welch, 5 Wheaton, 277 ; 1 Wheaton, 230. 

4 McCullum vs. Cox, 1 Dallas, 139. 

s Cowply vs. Alden, 2 Bay, 481 ; Tuttle vs. Beebe, 8 Johns. 156. 
* See remarks of Buller, J., 4 Term Beps. 340. 
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2. In New York, if more than seven per cent, interest be stipulated for, it is usuri- 
ous, and the instrument is void. 

3. In Michigan, the legal rate of interest is fixed at ten per cent., and a higher rate 
of interest is not recoverable, though agreed to be paid. 

4. Suit was brought on the mortgage, and the court held, that tbe plaintiff, a citi- 
zen of New York, was entitled to a judgment on the mortgage, with ten per cent, 
interest, the legal rate of interest in Michigan. 

Mr. Duffield, for the plaintiff. 
Mr. Lathrop, for the defendant. 

The opinion of the court was delivered by 

McLean, J. — This bill was filed to foreclose a mortgage. When 
the mortgage was executed, Fitch resided in New York, the defend- 
ants in the State of Michigan. On the first of January, 1850, the 
complainant loaned to the defendants two thousand dollars, for 
which the defendants executed a bond and mortgage on land in 
Michigan for the payment of the loan. The sum loaned was to be 
paid in January, 1856, to the complainant, at his residence in tbe 
State of New York, and also to pay at his residence in New York, 
ten per cent, per annum on the loan semi-annually. 

In New York the legal interest is seven per eent. per annum, 
and any per cent, above that sum is usurious, and the instrument is 
declared to be void. In Michigan there is no penalty for usury, 
tbe excess over the legal rate, only, is recoverable. 

It is agreed that this proceeding to enforce these securities must 
be under the laws of New York or the laws of Michigan, whichever 
shall be held to be the law of the contract. Tbis is the only ques- 
tion in the caBe, there being no dispute about the facts. 

The general rule is, that the contract, in respect to its construc- 
tion and force, is to be governed by the law of the country or State 
in which it is to be executed. 2 Kent's Comm. 459 ; Story's Con- 
flict of Laws, § 242. In Reimsdyk vs. Kane et ah, 1 Gallison, 374, 
Judge Story says the rule is well settled, " that the law of the place 
where a contract is made is to govern as to the nature, validity and 
construction of such contract," unless it shall appear from the tenor 
of such contract, it was entered into with a view to the laws of 
some other State ; Slacwm vs. Pomery, 6 Cranch, 221, as where a 
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negotiable note was endorsed in a State different from that in which 
it was made. Lord Mansfield, in Robinson vs. Bland, 2 Burr. 
1077, says, " The law of the place can never be the rule where the 
transaction is entered into with an express view to the law of another 
country ; and that was the case with the contract in that cause." 
And Kent, Ch. J., 1 Johns. 92, said, " The force and effect of the 
contract must be determined from the contract itself, and not by 
proof aliunde." 

Huberus, in his De Conflictu Legum, vol. 2, book 1, tit. 3, says, 
" The general rule is, that contracts are to be interpreted according to 
the laws of the country where they are made ; but if, from the terms or 
nature of the contract, it appears it was to be executed in a foreign coun- 
try, or that the parties had respect to the laws of another country, then 
the place of making the contract becomes immaterial, and the obliga- 
tion must be tested by the laws of the country where the duty was to 
be performed. In Ohampant vs. Lord Ranclagh, it was decided that 
a bond executed in England, and made payable in Ireland, carries 
Irish interest, where no interest was mentioned. Fanning vs. Con- 
sequa, 17 Johns. 518. In Robinson vs. Bland, 2 Burr. 1077, a bill 
of exchange drawn in France for money lent there, and made pay- 
able in England, was deemed a contract subject to the laws of 
England, and to bear English interest. In Thompson vs. Ketchum, 
4 Johns. 285, a note was drawn in Jamaica, made payable in New 
York, and the Supreme Court of New York followed the same rule. 
In Smith vs. Smith, 2 Johns. 235 ; Ruggles vs. Ruler, 3 Johns. 263 ; 
Emory vs. Grenough, 3 Dal. 369 ; and Vanshaik vs. Edwards, 2 
Johnson's Cases, 355, the same doctrine was carried out. 

A contract is to be construed by the law under which it was made, 
but if entered into to be performed in another State or place, it is 
to be treated, generally, as to its force and effect, by the laws of the 
latter place ; and it will be good or bad according to the laws of 
such place. To this there is an exception in regard to official bonds, 
taken in pursuance of an act of Congress, which are not subject to 
the local law, but are assumed to have been executed at the seat of 
the federal government. Cox vs. U. States, 6 Peters, 203. The 
cases of Andrews vs. Pond, 13 Peters, 77 ; Bellva. Bruin, 1 How. 
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182 ; 9 Howard, 277 ; Fanning vs. Consequa, 17 Johns. 511 ; 3 
Johns. 263 ; 4 Johns. 285; 9 Cushing, 46 ; Story's Conflict of Laws, 
§ 280 ; Story on Bills, § 147 ; Robinson vs. Bland, 2 Burr. 1077. 

Under the principles laid down in the above authorities, it is 
insisted that the instrument before us is a New York contract, and 
that the agreement to pay more than seven per cent, interest is 
usurious and void ; and a3 the contract binds the defendant to pay 
to the plaintiff, in New York, interest at the rate of ten per cent, 
per annum, semi-annually, and the loan at the end of six years, 
presents the argument with great force against the legal rights of 
the plaintiff; and this contract, it is urged, is to be governed by the 
law of the place of performance, and whatever shall be a good de- 
fence there shall be good everywhere. This doctrine is laid down 
in Story's Conflict of Laws, §§ 331, 305, and Story on Bills of Ex- 
change, § 161. And it is admitted, that where a contract is made 
in one place, payable in another, without fixing the rate of interest, 
such rate is determined generally by the laws of the latter place. 
Scofield $■ Taylor vs. Bay $ Galston, 20 Johns. 102; Be Wolf vs. 
Johnson, 10 Wheat. 10 ; Henly vs. O-orman, 3 Green, 328. 

And it is admitted by the highest authority, that any interest 
may be lawfully stipulated for, not exceeding the law of the place 
where the instrument is payable. Andrews vs. Pond, 13 Peters, 
77; Thompson vs. Ketchum, 4 Johns. 285; Bobb vs. Halsey, 11 
Smedes & Marshall, 146. 

These concentrated authorities seem to cover the whole ground 
of controversy, leaving but little for doubt or speculation. Prin- 
ciples are sometimes evolved from the exigencies of society, and 
grow into favor from their adaptation to the fitness of things. No 
one can say that both the common and civil law have not been 
ameliorated and improved by such means. But we are to look to 
established principles and not to theories in considering the case 
before us. 

The debt is founded upon a bond and mortgage for the payment 
of two thousand dollars, executed on land in Michigan by the de- 
fendant to the plaintiff, a citizen of New York, payable in five 
years at the rate of ten per cent, per annum semi-annually, on the 
42 
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first days of July and January, to the plaintiff, at his residence in 
New York. 

In 2 Kent's Com. 460, it is said : "If, however, the rate of inte- 
rest be specified in the contract, and it be according to the law of 
the place where the contract was made, though that rate be higher 
than is lawful by the law of the place where payment was to be 
made, the specified rate of interest at the place of the contract will 
be allowed by the courts of justice in that place; for that is part of 
the substance of the contract." The general doctrine is, "that the 
law of the place where the contract is made is to determine the rate 
of interest when the contract specifically gives interest ; and this 
will be the case though the loan be secured by a mortgage on lands 
in another State, unless there be circumstances to show that the 
parties had in view the laws of the latter place in respect to interest. 
When that is the case, the rate of interest of the place of payment 
is to govern." Be Wolf vs. Johnson, 10 Wheat. 367; Quince vs. 
Callander, 1 Desaus. 160. 

"With respect to the question of usury, in order to hold the con- 
tract to be usurious it must appear that it was made here, and 
that the consideration for it was to be paid here. It should appear, 
at least, that the payment was not to be made abroad ; for if it was 
to be made abroad, it would not be usurious." 2 Simons, 211. 

In reference to the above cited case, Chancellor Kent says, vol. 2, 
of his Com. 461 : "So also, according to the case of Thompson 
vs. Poioles, it would seem to be now the received doctrine at West- 
minster Hall, that the rate of interest on loans was to be governed 
by the law of the place where the money was to be used or paid, 
or to which the loan had reference ; and that a contract made in 
London to pay in America, at a rate of interest exceeding the 
lawful interest in England, was not a usurious contract, for the 
stipulated interest was parcel of the contract." This appears to 
be a liberal relaxation of the rigor of the former rule in the 
English courts, and it is conformable to the American cases. Story's 
Conf. of Laws, §305. 

In the somewhat noted case of Bepau vs. Humphreys, 20 Martin 
1, the note was given in New Orleans, payable in New York, for 
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a large sum of money, bearing an interest of ten per cent., being the 
legal interest in Louisiana, the New York legal interest being seven 
per cent. only. The question was, whether the note was tainted with 
usury, as it would be, if made in New York. The Supreme Court 
of Louisiana decided that it was not usurious ; and that although 
the note was made payable at New York, yet the interest might be 
stipulated for either, according to the law of Louisiana or according 
to that of New York. To the same import are the cases of Peck 
vs. Mayo, 14 Verm. 33 ; and Chapman vs. Robertson, 6 Paige, 
627. Redfield, Ch. Justice, says, "it is well settled, if a contract be 
entered into in one place to be performed in another, and the rate 
of interest differ in the two countries, the parties may stipulate for 
the rate of interest in either country." In Pratt vs. Adams, 7 
Paige, 615, the court say, " if the contract was not illegal by the laws 
of the country where it was made, and the money was loaned, the 
fact that the drafts were payable in New York would not render 
them void under the usury laws ; except in a case where the loan 
of money out of this State was a mere device to evade the operations 
of the law of this State which was intended as a cover for usury." 
The doctrine is well established, if a mortgage be executed in Michi- 
gan, which is the domicil of the mortgagor, at the legal rate of 
interest, full effect will be given to the security, without reference 
to the usury laws of any other State, which neither party intended 
to violate. In Andrews vs. Pond, 13 Peters, 78, the court say, 
" the general principle in relation to contracts made in one place 
to be executed in another, is well settled. They are to be governed 
by the law of the place of performance ; and if the interest allowed 
by the laws of the place of performance is higher than that per- 
mitted at the place of the contract, the parties may stipulate for 
the higher interest without incurring the penalties of usury." 

By the statute of Michigan, ten per cent, was the legal rate of 
interest, and this was the amount stipulated to be paid, and consti- 
tuted a part of the contract ; the court cannot presume, therefore, 
against the fact, that usury under the New York statute was intended. 

In Ohio Insurance Company vs. Edmonson, 5 Louis. 295, 299, 
300, the court say, " by the comity of nations a practice has been 
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adopted, by which courts of justice examine into, and enforce con- 
tracts made in other States, and carry them into effect according to 
the laws of the place •where the transaction took its rise. This 
practice has become so general in modern times, that it may be 
almost stated to be now a rule of international law, and it is subject 
only to the exception, that the contract, to which aid is required, 
should not, either in itself or in the means used to give it effect, 
work an injury to the inhabitants of the country where it is attempted 
to be enforced." Story's Conflict of Laws, §244. 

In Chapman vs. Robertson, 6 Paige 627, 630, 633, the court 
said, " I have arrived at the conclusion, that this mortgage, execu- 
ted here, and upon property in this State (New York,) being valid 
by the lex situs, which is also the law of the domicil of the mortga- 
gor, it is by the execution of the mortgage upon the land here." 

" If no place of payment is prescribed, the contract takes effect 
as a contract of the place where it is made ; and being payable gene- 
rally, it is payable every where, and after a demand and refusal of 
payment, interest will be allowed according to the law of the place 
of the contract. But if the place of payment or of performance is 
different from that of the contract, then the interest may be validly 
contracted for at any rate not exceeding that which is allowed in the 
place of payment or performance." Story's Conflict of Laws, § 305. 

" Whether a contract is usurious or not, depends, not upon the 
rate of interest allowed, but upon the validity of that interest in the 
country where the contract is made, and is to be executed. A con- 
tract made in England for advances to be made at Gibraltar, at a 
rate of interest beyond that of England, would nevertheless, be valid 
in England ; and so a contract to allow interest upon credits given 
in Gibraltar at such higher rates would be valid in favor of the 
English creditor. Story's Confl. of Laws 458-9, 3d Ed. 

In his Conflict of Laws, 488, Mr. Justice Story says, " Boullnais 
has no where directly and positively treated the question, whether 
the interest may be stipulated for according to the place of the con- 
tract, where payment is to be made in another place where it would 
be illegal." In page 492, he says, "if the transaction is bona fide, 
and not with intent to evade the law against usury, and the law of 
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the place of performance allows a higher rate of interest than that 
permitted in the place of the contract, the parties may lawfully 
stipulate for the higher rate of interest." No one ever doubted this. 
The daily experience of every business man knows, that a note is 
legal, if given for a rate of interest fixed by law in any State where 
it is payable. In Michigan, ten per cent, is the legal rate of interest, 
find may be recovered. 

Mr. Justice Story objects to the principle here laid down, and 
there is no jurist in America or in England, of higher authority. 
He admits in Sec. 299, that the phrase lex loci contractus may have 
a double meaning or aspect; and, that it may indifferently indicate 
where the contract is actually made, or where it is virtually made, 
according to the intent of the parties, that is, the place of payment 
or performance. And he says, " we have seen, that the rule of the 
civil law clearly indicates this." 

No one can suppose that a contract can be distributed into parts, 
and so made good for the whole, but that the clear intention of the 
parties may be understood and applied ; as where the legal rate of 
interest stipulated to he paid is higher where the contract is entered 
into, than the place of payment, the higher rate may be presumed 
to be within the intention of the parties. 

If the transaction is bona fide and not with intent to evade the 
law against usury, and the law of the place of performance allows a 
higher rate of interest than that permitted at the place of the con- 
tract, the parties may lawfully stipulate for the higher interest. 
But then the transaction must be bona fide, and not intended as a 
mere cover for usury. Andrews vs. Pond, 13 Peters, 65. " Mr. 
Chancellor Kent," says Mr. Justice Story, " has correctly laid down 
the modern doctrine ; and he is fully borne out by the authorities. 
' The law of the place,' says, he, ' where the contract is made, is to 
determine the rate of interest, when the contract specifically gives 
interest ; and this will be the case, though the loan be secured by 
a mortgage on lands in another State, unless there be circumstances 
to show that the parties had in view the law of the latter place in 
respect to interest. When that is the case, the rate of interest of 
the place of payment is to govern.' " 2 Kent, 391, 460, 3 edit. 
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Be Wolf vs. Johnson, 10 Wheat. 367 ; Scofield vs. Bay, 20 Johns. 
102 ; Thompson vs. Powles, 2 Simon, 194. 

It is agreed that the above loan was made in this manner : 
" An agent of the complainant, Mr. Loomis, residing in St. Clair 
county, drew a draft on the complainant, caused the same to be 
cashed at a bank in the city of Detroit, and paid the proceeds 
over to said Remer, at said St. Clair; the bond and mortgage were 
executed at St. Clair, on real estate in said county of St. Clair, 
and delivered to said Loomis at that place, as the agent of com- 
plainant." 

It is also agreed, that by the laws of the State of New York, 
in force at the time of making said loan, and ever since in force, 
the taking more than seven per centum per annum upon any loan 
of money was prohibited, and any contract or security made or 
taken in violation thereof, was by such laws void. 

Now, that this was a perfectly fair transaction, understood by 
the parties, no one can question. The contract was valid under 
the laws of Michigan, unaffected by any taint of usury. No decep- 
tion was practiced. The contract can be legally enforced in Michi- 
gan ; and this suit is now brought to enforce it. There is not a 
circumstance to show that the parties had in view any other rate 
of interest than that which was stipulated in the contract. And 
if that rate of interest cannot be recovered under the laws of 
New York, no one doubts that it may be recovered in the State of 
Michigan, where the contract was made. In Andrews vs. Pond, 
13 Peters, 65, 77, 78, the Supreme Court says : " If the interest 
allowed by the laws of the place of performance is higher than that 
permitted at the place of the contract, the parties may stipulate 
for the higher rate of interest without incurring the penalties of 
usury. And the court say, taking eight per cent, in Alabama is 
no violation of the New York law." 

The bond and mortgage are valid under the Michigan law, and 
the plaintiff elects, as he has a right to do, that he will proceed un- 
der the Michigan statute. And it is difficult to perceive on what 
ground the defendant can complain that his rights are affected by 
the usury law of New York. The ten per cent, interest which the 
defendant agreed to pay, was a part of the contract, authorized by 
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the laws of Michigan, and this contract is not supposed to he im- 
paired by an agreement to pay the same rate of interest in New 
York. The mortgagee claims the ten per cent, interest, under the 
Michigan law, and this he is entitled to. 



In the United States Circuit Court, Mobile, June 30, 1860. 

UNITED STATES OF AMERICA VS. JOHN H. HAUN. 

1. An indictment under the sixth section of the act of Congress of April 20, 1818, 
for the suppression of the African slave trade, can be sustained against one who 
holds, sells, or disposes of an African illegally brought into the country from 
any foreign kingdom, place or country, or from sea, no less than against any 
person who shall illegally bring such African into the country. 

2. The word " or" in this statute is not to be construed " and." 

3. Property in persons entering the United States with their own consent, and 
mingling with property and persons in the States, in some manner and to some 
extent fall under State authority, and in some manner and to some extent are 
not subject to federal control, but the case is otherwise with regard to property 
imported contrary to law or smuggled, or persens imported against their will. 

4. Some account of the Federal Slave laws, and their history. 

Campbell, J. — This indictment contains three counts, and charges 
that the defendant held, sold and disposed of, in this district, 
negroes, as slaves, illegally imported into the United States in 1859, 
from a foreign place, by some person unknown. 

The District Attorney, in moving for process for the arrest of the 
defendant, suggested that the opinion had been expressed upon a 
similar indictment in this court, by my colleague, the Judge of the 
District Court, that the offence charged did not subject the de- 
fendant to a criminal prosecution, and that if that opinion was con- 
curred in by the presiding judge, process ought not to issue. My 
colleague of the District Court was of counsel for this defendant 
before his appointment to the bench, and does not sit in this case. 
I have considered the subject with care, and shall proceed to express 
my opinion at large, in consequence of the importance of the sub- 
ject and the condition of opinion in this tribunal. 



